
IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, SONITPUR                
AT TEZPUR 

 
PRESENT : Sri P. C. Kalita, 
    Assistant Sessions Judge,      
   Sonitpur, Tezpur. 
 
 

SESSIONS CASE NO. 222 OF 2012 
GR Case No. 1834/ 2010 

Under Section 366 A of Indian Panel Code 

 
 State of Assam    …….   Complainant 
 

–Versus – 
Md. Mahidul Islam @ Mafijul 
Son of Md. Rijuddin 
Resident of Goraimari Pathar 
PS –  Dhekiajuli 
Dist – Sonitpur, Assam  …….   Accused Person 

        
 

ADVOCATES APPEARED 
 
 
For the State     :  Sri Mahendra Bora,  
        Additional Public Prosecutor 
 
For the accused person  :  Md. Nizamuddin 
   Advocate 
 
Date of evidence    : 28– 06– 2013,    16– 12– 2013,   
      06– 09– 2014 &  25– 09– 2014 
   
Date of Argument    : 09– 03 – 2015 
 
Date of Judgment    :  09– 03 – 2015 

 
 

J   U  D  G    M   E  N   T 

  The prosecution case, inter-alia, in brief, is that informant Md. 

Sahabuddin lodged an ejahar in the Borsola OP, under Dhekiajuli PS, alleging 

that on 19-09-2010, at about 3 p.m., the accused Mahidul Islam @ Mafijul 

kidnapped her victim daughter, a student of class VII, aged about 11 years.  
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2.   After receiving the aforesaid ejahar, the I/C of Borsola Out Post, 

made a GD Entry and he himself undertook for investigation of the case on the 

basis of said GD Entry by forwarding the ejahar to O/C, Dhekiajuli Police Station 

for registering a case. Accordingly, the O/C of Dhekiajuli PS registered a case 

bearing Dhekiajuli Police Station Case No. 340/10 u/s 366 A of IPC. During the 

period of investigation, the Investigating Officer produced the victim for medical 

examination. She was also produced before the Court for recording her 

statement u/s 164 CrPC by the Magistrate. After conclusion of investigation, the 

Investigating Officer submitted the Charge sheet against the accused u/s 366 A 

of IPC.  

 

 3.  After appearance of the accused, the learned Judicial Magistrate, 

1st Class, Tezpur, committed the case to the learned Sessions Judge, Sonitpur, 

Tezpur and thereafter, the case was made over to this Court for disposal. 

Accordingly, this Court took up the trial of the case. Considering the materials 

available on case record and case diary, the charge was framed against the 

accused under Section 366 A of IPC. Then the contents of charge was read over 

and explained to the accused, to which the accused pleaded not guilty and 

claimed to be tried.  

 

4.  In order to bring home the charge, the prosecution has examined 

7 (seven) PWs, including the informant and the victim. Then, the accused has 

been examined u/s 313 CrPC. The plea of the accused is of total denial and he 

declined to adduce any defence evidence.   

 

5.    Point for determination of the case: 

 

(1) Whether the accused person, on 19-09-2010, at about 3 p.m., 

at Goroimari pathar, under Dhekiajuli PS, induced the victim, who is a girl 

under the age of 18 years, to go from her residence with the intent that 

the said victim may be or knowing that it is likely that she will be forced 

(or seduced) to illicit intercourse with the accused or with any other 

person and thereby committed an offence u/s 366 A of IPC  ? 
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Discussion, Decision and reasons thereof :- 

 

6.  I have carefully perused the evidence and the material available 

on the case record. Heard arguments of both sides. Now, let us examine the 

evidence of the PWs to decide the case at hand.  

 

7.  PW-1 Dr. Jahanara Begum, the Medical Officer, stated that on 13-

10-2013, she was at Kanaklata Civil Hospital, Tezpur as Sr. Medical and Health 

Officer and on that day, at 12-30 p.m., she examined the victim, in reference to 

Dhekiajuli PS case No.340/10 u/s 366 A of IPC, being escorted and identified by 

WHG Rubi Baruah of Dhekijuli PS. Upon examination, she found the following :  

 

 General Examination :  

 

  Height – 4 ft, Weight – 38 Kgs, teeth – 14/14 

  Secondary sexual characters are little developed. Hymen is 

absent. There is no mark of injury or violence seen on the body or private parts. 

Vaginal smear sent to laborary, but report has not been received till date. Urine 

for HCG – negative. X-ray report enclosed herewith.  

 

 X-ray report –  

 

  Union of epiphysis of the lower ends of left radius and ulna are 

not complete.  

  All epiphysis of the bones around the left elbow joint have fused 

with their respective shafts.  

  Epiphysis of the iliac crest has appeared but not yet fused.  

   

  Age of the person is below 18 years. 

Inference  -  

 

  The girl is below 18 years of age has no positive findings of rape.  
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  Ext.1 is the medical report and Ext.1(1) is her signature. Ext.2 is 

the laboratory report. Ext.3 is the X-ray report with plates and Ext.4 is the advice 

slip and Ext.4(1) is her signature.  

 

8.  PW-2, the victim, stated that she knows the accused Mahidul 

Islam. The incident took place in the year, 2010. On the day of occurrence, she 

was at school and at that time, she was reading in class VII. While she was 

attending school on the day of occurrence, at about 3 p.m., the accused person 

went to her school and by inducing her with mobile, money, first took her to 

Sitalmari and thereafter to Dhekiajuli in a tempo and onwards to Sivsagar by  

bus and kept for about ten days at Sivsagar, in a rented house. She there came 

to know that the accused is a married man having children. At Sivsagar, the 

accused person committed bad acts with her. For this, her father lodged the 

ejahar. The accused person brought her to the police station. Police recorded her 

statement, sent for medical examination and also recorded her statement by 

producing in the Court. Ext.5 is her statement u/s 164 of CrPC. Ext.5(1) is her 

signature thereon. At the relevant time, she was about 12 years old.  

 

9.  PW-3 Md. Sahabuddin, the informant –cum- father of the victim 

girl, stated that he knows the accused person. One day, about three years ago, 

her victim daughter, aged about 11 years, after arriving at home from school, 

was missing. Later on, he learnt that the accused person took away his victim 

daughter from Sitalmari bazaar to Sivsagar. After ten days of the incident, the 

victim daughter was recovered. For this, he lodged the ejahar. Then, the father 

of the accused person, handed over the victim daughter along with the accused 

at the police station. Her victim daughter did not voluntarily go with the accused 

person, rather the accused person forcibly took away her.  

 

10.  PW-4 Md. Abdul Rahim, a co- villager, stated that he knows both 

the parties of this case. On the day of occurrence, he was not at home. Later on, 

arriving at home, came to know that the accused person took away the victim 

girl, who was about 11 years old.  
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11.  PW-5 Md. Islamuddin stated that he knows both the parties of this 

case. At the relevant time, he was working in the paddy field and having heard 

hulla, coming come, came to know that the accused had taken away the victim 

girl.  

 

12  PW-6 Md. Muslimuddin stated that he knows both the parties of 

this case. On the day of occurrence, he was going to visit a doctor and on the 

way, he heard that one girl was forcibly taken away by somebody. After 

returning home, he came to know that the victim girl was kidnapped by the 

accused person.  

 

13.  PW-7 Sri Pulakesh Rava, SI of Police, (IO) has stated that on 29-

09-2010, he was serving at Borsola OP, under Dhekiajuli PS and on that day, the 

ejahar lodged by one Sahabuddin, making a GD Entry, forwarded the ejahar to 

Dhekiajuli PS for registering a case and he took up the matter for investigation. 

Immediately thereafter, he rushed to the place of occurrence and prepared a 

sketch map of the place of occurrence, recorded the statements of the 

witnesses. He could not recover the victim girl, as because she had fled away 

with the accused person. On 07-10-2010, the accused person appeared at the 

police station and then he was arrested on 12-10-2010. Sahabuddin, the father 

of the victim girl, produced the victim girl at the police station. He recorded her 

statement, sent for medical examination and also recorded her statement 

through the court. He collected the medical report of the victim girl. Thereafter, 

he laid a charge-sheet u/s 366 A of IPC against the accused person. Ext.6 is the 

ejahar and Ext.6(1) is his endorsement with signature. Ext.7 is the charge-sheet, 

and Ext. 7(1) is his signature thereon. Ext.8 is the sketch map, and Ext. 7(1) is 

his signature thereon.  

 

Legal position : 

 

Offence u/s 366 A of IPC 

 

14. Section 366 A of IPC provides kidnapping as  :  
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  Whoever, by any means whatsoever, induces any minor girl under 

the age of eighteen years to go from any place that it is likely that she will be, 

forced or seduced to illicit intercourse with another person shall be punishable 

with imprisonment which may extend to ten years, and shall also be liable to 

fine.  

 

 In order to constitute an offence u/s 366 A of IPC, the prosecution must 

prove :  

   

(i) that a minor girl below the age of 18 years is 

induced by the accused ;  

(ii) that she is induced to go from any place to do any 

act, and  

(iii) that she is so induced with intent that she may be 

knowing that it is likely that she will be forced or 

seduced to illicit intercourse with another person. 

It may so happen that a girl who had strayed 

from the path of virtue when she was in the 

custody of her guardian and had with a view to 

carry on her affair accompanied her seducer or 

anther person. Such a case may certainly fall 

within the terms of Section 366 or Section 366-A 

whichever applies. But where a woman follows 

the profession of a prostitute that is, she is 

accustomed to offer herself promiscuously for 

money to “customers”, and in following that 

profession she is encouraged or assisted by 

someone, no offence under Section 366 –A is 

committed by such person, for it cannot be said 

that the person who assists a girl accustomed to 

indulge in promiscuous intercourse for money in 

carrying on her profession acts with intent or 
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knowledge that she will be forced or seduced to 

illicit intercourse.  

 

15.    PW-2, the victim girl is the prime witness in the present case. Her 

deposition is that on the day of occurrence, at about 3 p.m., while she was 

attending at school, the accused person met her and by inducing her with 

mobile, money, took away first to Sitalmari village, thereafter, to Dhekiajuli in a 

tempo and thereafter to Sivsagar by a bus, where she was kept for ten days and 

also outraged her modesty.  

 

16.  PW-2, the victim girl, stated that the accused has produced her 

before the Court.  

 

17.  During cross-examination, this PW-2 stated that the accused 

person took her from her school on a bicycle to Sitalmari village and thereafter to 

Dhekiajuli in a tempo. She herself paid tempo fare of Rs.100/- to Dhekiajuli and 

bus fare of Rs.200/- to Sivsagar from Dhekiajuli. She has denied the defence 

suggestion that she stated in the statement recorded u/s 164 CrPC before the 

Magistrate about one Sahidul and today she stated about Mahidul.  

 

18.   PW-2, the victim girl, stated that accused kidnapped her from her 

school, whereas, father of the victim girl (PW-3) stated that the victim girl was 

missing from home, after arriving from the school. PW-2 further stated that the 

accused produced her at the police station, whereas PW-3, father of the victim, 

stated that father of the accused handed over her at the police station. Thus, the 

two vital witnesses have made contradictory statements against each other on 

this material aspects.  

 

19.  PW-3, the father of the victim girl, is not the eye witness of the 

occurrence. In cross-examination, he stated that he could not remember the 

date, time etc. On the next day of the occurrence, he learnt that his victim 

daughter was at Sivsagar, but he did not go there to recover her.  
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20.  PW-4, PW-5 and PW-6 do not at all support the prosecution case.  

 

21.  From the testimony of PW-2, that the on the date of occurrence, 

the accused person kidnapped her from her school and therefrom took to 

Sivsagar and during that period, victim met different people at different times, 

but she did not seek help for her rescue from anybody, does not inspire 

confidence and found not trustworthy.  

 

22.   In regard to age of the of the victim girl, the PW-2 (victim) stated 

that at the time of occurrence, she was reading in class VII, but during cross-

examination, she stated that she dropped her school long before prior to the 

incident. PW-2, father of the victim girl stated that at the time of occurrence, his 

victim daughter was 11 years old. PW-1 (MO) simply stated that the victim girl is 

below 18 years. IO (PW-7) did not collect any age proof certificate during 

investigation.  

 

23.   From the above evidence on record, it is seen that the prosecution 

could not produce any age proof certificate of the victim girl in spite of she had 

gone to school. The MO also could not give any definite opinion about how many 

days, months, and year the victim girl is below 18 years. In absence of any age 

proof certificate regarding age of the victim girl, it cannot be said that the victim 

girl is a minor.  

 

24.   In view of above discussion and considering all aspect, I hold that 

the prosecution has failed to prove the case u/s 366 A IPC against the accused 

person, beyond all reasonable doubt. Hence, I acquit the accused person from 

the said offences, on benefit of doubt.  

 

 25.   The accused person is set at liberty forthwith. His bail bond stands 

cancelled.  
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  The case is disposed of accordingly.  

   

             Given under my hand and seal of this Court on this day, the 9th 

day of March, 2015.  
 

 
(P.C. Kalita) 

Assistant Sessions Judge, 
Sonitpur : Tezpur. 

 
Dictated and corrected by me. 

  

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 
 

 
Dictation taken and  
transcribed by me : 
 
       

(J. K Muru) 
Steno. 

**** 
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A  P  P   E   N  D   I   X 
 
Prosecution witnesses : 
 

PW-1     :   Dr. Jahanara Begum, MO 
 PW-2     :   the victim girl 
 PW-3     :   Md. Sahabuddin 

PW-4     :   Md. Abdul Rahim 
PW-5     :   Md. Islamuddin 
PW-5     :   Md. Muslimuddin  
PW-5     :   Sri Pulakesh Rava, the IO 

  
Defence Witness   : Nil  
 
Court Witness    : Nil 
  
 
Prosecution Exhibits  :   
   
   
  Ext.1   :   Medical report 

Ext.2   :   Laboratory report 
Ext.3   :   X-ray report 
Ext.4   :   Advice slip 
Ext.5   :   Statement u/s 164 CrPC 
Ext.6   :   Ejahar 
Ext.7   :   Charge-sheet  
Ext.8   :   Sketch map 
 
 

Material  Exhibits   : Nil 
  
Defence Exhibit   : Nil 
 
Court Exhibit    : Nil 
 
Exhibit produced by witness  :  Nil 
  
 
 

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur : Tezpur. 

 

 

 

 


